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and the grantee gets the benefit of it whether he had notice of 
it or not. 14 

In a recent case land was conveyed to a canal company on 
condition that it construct a basin upon the land conveyed. 
The consideration was "the benefit which would result" to the 
grantors, "as owners of said land, by cutting the canal through, 
and erecting the said work, etc." The grantors erected a mill 
on the part retained, and for seventy years the basin was used 
by the grantors and their transferees as a place for loading and 
unloading vessels. A railroad acquired the land with notice, 
and constructed its road through the basin. The Court said 
that relief would have been granted upon the doctrine of Tulk 
v. Moxhay, were the original grantors bringing the bill; but 
denied relief to the subsequent grantees, because there was no 
reservation of an easement in fee, due to lack of words of 
inheritance, and because there was no covenant running with 
the land. Dawson v. Western Maryland Ry. Co., 68 Atl. Rep. 
(Md.) 301, Dec, I907. 15 Whether the benefit was intended to 
be personal to the promisee, was not discussed. There may 
have been laches or acquiescence. 1 ' If the subsequent grantee 
was not entitled to the use of the basin, the purpose of the 
restriction could be considered to have failed, and therefore the 
burden should not be enforced." In Massachusetts, where the 
same doctrine as to reservations is held, an opposite decision 
was reached, upon analogous facts. 18 



"Revival" of a "Revoked" Will. 

One of the most mooted questions of the law of wills is the 
question of the so-called "revival" of a will "revoked" by an 
express statement to that effect in a later will, the revoking 
instrument being subsequently destroyed. The courts in Eng- 
land early differed as to the effect of such an act, the ecclesias- 
tical courts holding that the question was one entirely of inten- 
tion to be decided according to all the facts and circumstances 
of each particular case and to determine this question admitted 



"Child v. Douglass, Kay 560 (1854) and see Rogers v. Hosegood 
(1900) 2 Ch. 388, p. 406. 

a Cf. Hood v. North Eastern R. R., supra. 
"Whitney v. Union Ry., 11 Gray (Mass.) 359 (1858). 
"Duke of Bedford v. British Museum, 2 M. & R. 552 (1822). 
u Bailey v. Agawan Nat. Bank, 76 N. E, Rep. (Mass.) 449 (1901), 
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parol evidence, 1 while the common law courts held 2 that the 
second will never revoked the first, a will being in its very 
nature merely intentional and inoperative till the testator's 
death. 8 A similar difference of opinion has existed in this 
country. In Pennsylvania 4 it has been held that the presump- 
tion is in favor of a "revival" of the first will unless a con- 
trary intention can be shown by contemporary declarations of 
the testator (res gesta). In Massachusetts 6 a wider latitude 
is allowed and the question being wholly one of intention sub- 
sequent parol declarations of the testator are as freely admitted 
as they were in the English ecclesiastical courts. On the other 
hand, in Michigan 6 it has been laid down as a positive rule of 
law that the destruction of a revoking will can never operate 
to revive the revoked will — the revocation in such cases taking 
place from the time of the excution of the revoking instrument 
— and parol evidence is inadmissable to show a contrary intent. 
In the recent case of Bates v. Hacking T a diametrically oppo- 
site decision was reached, largely on the authority of Goodright 
v. Glazier, 8 which the court cited with approval and followed. 
It was held that a clause of revocation in a will could have no 
effect till the date of the testator's death, it partaking of the 
ambulatory nature of the rest of the will and hence the destruc- 
tion of a will containing a clause of revocation could have no 
effect on a prior will, the latter never having been revoked. 

The decision 9 has much to commend it. The Pennsylvania 
and Massachusetts rules (affected as they were by the rulings 
of the English ecclesiastical courts) seem clearly wrong, since 
to admit parol evidence — even though it be part of the res 
gesta — seems to be a clear violation of the Statute of Wills 



1 Moore v. Moore, I Phillim. 375; Usticke v. Barden, 2 Addams 116. 
'Goodright v. Glazier, 4 Burrows 2512 (1776). 

* The question was finally settled in England by the Wills Act, 7 Wm. 
IV, and 1 Vict. c. 26, Sec. 22, under which it has been held that no 
will or codicil revoked by a clause to that effect in a subsequent will can 
be revived by the destruction of such revoking will or codicil. 

l Flintham v. Bradford, 10 Pa. 82 (1848). 
'Pickens v. Davis, 134 Mass. 252 (1883). 

'Scott v. Fink, 45 Mich. 241 (1881) ; Cheever v. North, 106 Mich. 
290 (189S). 

*68 Atl. 622 (Decided Dec. 30, 1907. Rehearing Jan. 28, 1908). 

* Supra. 

'It is interesting to note that in Goodright v. Glazier (supra) 
the reports do not clearly indicate whether or not an express clause 
of revocation existed in the second will. Subsequent decisions in 
quoting the case have, however, generally assumed the existence of 
such a clause. 
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requiring testamentary instruments to be in writing. The argu- 
ment against the Michigan rule is that it practically divides one 
instrument — with one signature and one attestation — into two : 
one, the clause of revocation, which takes effect immediately, 
and the other, the rest of the will, which has no effect till the 
testator's death. Were the clause relied on for the revocation 
put in a separate instrument there would, of course, be no doubt 
as to its immediate operation, and the Michigan courts hold the 
fact that it is put into a will ought not to effect its character. 

Certainly, it would seem that the term "revival" is a mis- 
nomer (except in jurisdictions which admit parol evidence), 
since if a will is once revoked it would seem it could not be 
reinstated without complying with the terms of the statute. If 
it has never been revoked by the second will, of course there 
can be no revival, the effect of the original will never having 
been altered. Had the second will been one merely inconsistent 
in substance with the first and contained no express clause of 
revocation, the first would in no case be revoked till the testa- 
tor's death and hence no question of revival could arise. 8 In 
Bates v. Hacking 7 there was a statute specifying the methods 
by which a will might be revoked. That revocation by a clause 
to that effect in a subsequent will was one of the methods enu- 
merated was held immaterial in determining the question as to 
the time when such revocation clause took effect. 



